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I THE CARTHAGINIAN CASE
Throughout her time in Australia, Caroline Chisholm assisted thousands of immigrants upon
their arrival and settlement in New South Wales, particularly women; a demographic exposed
to severe hardships in the colonial state.1 Thus in 1842, upon hearing of the maltreatment2
suffered by Margaret Ann Bolton on board the immigrant ship Carthaginian, Chisholm was
determined to see justice. She approached Governor Gipps, and insisted that action be brought
against the alleged perpetrators, Robert Robertson and Richard William Nelson.3 The
Governor warned her that a government prosecution was a serious matter, to which Chisholm
adamantly responded, “I am ready to prosecute: I have the necessary evidence, and if it be a
risk whether I or these men shall go to prison, I am ready to stand the risk.”4 Had Governor
Gipps denied her request for a government prosecution, Chisholm was prepared to undertake
a private prosecution.5 However, whilst her readiness to initiate proceedings is admirable,
questions arise as to whether private prosecutions were in fact actionable in mid-nineteenth
century Australia, and if so, whether Chisholm faced dire consequences in the event of a
failed prosecution.
II EXISTENCE OF PRIVATE PROSECUTIONS
Private prosecutions in England, during the eighteenth and early nineteenth centuries, were
crucial to the administration of criminal justice, as a system of public prosecutors had not yet
been established.6 The individual citizen as a crime victim was expected to carry out the
investigation, apprehend the suspect, and conduct the actual prosecution in court, either
personally, representatively7 or by engaging legal counsel.8 Australia however, as a British
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settlement, never acquired the same prominence of private prosecutions, where from the
outset prosecutions were largely brought on a public basis.9 Nonetheless, there does appear to
be a number of cases where private prosecutions were authorised in mid-nineteenth century
New South Wales;10 the period and location in which Chisholm sought to initiate proceedings.
Through examination of such cases, the likelihood of Chisholm successfully undertaking a
private prosecution may be ascertained.
A MacDowell v MacDougall (1841)
MacDowell v MacDougall was a case heard in the New South Wales Quarter Sessions in
1841, whereby MacDowell appeared for his brother as the private prosecutor. The defendant
was accused of striking the victim numerous times with a dog whip, and hence the matter was
an indictment for assault. The case is significant for the Chisholm suit, as it demonstrates the
possibility for criminal assault to be actioned as a private prosecution during the mid-century.
Therefore, were Chisholm to privately initiate proceedings against Robertson and Nelson, the
matter would also be brought as an indictment for assault, as the alleged perpetrators were
accused of dragging Bolton up onto deck, handcuffing her, throwing cold water over her,
before leaving her exposed to the weather for hours.12 Considering the evidence gathered by
Chisholm, including a witnessed admittance to the accusations by Robertson and Nelson,13 it
is likely that both men would be found guilty in a private prosecution, and a sentence passed
similar to that which was delivered in the government trial; namely, six months imprisonment
and a £50 fine.14
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B R v Horan (1828)
R v Horan was another case heard in the Supreme Court of New South Wales in 1828, of
which involved several petitions for pardon. Whilst the matter was not a private prosecution,
the Attorney-General appeared in his private capacity, illustrating the typicality of
government prosecutors acting on behalf of their own private legal practice.16 This feature
would have been most significant for the success of Chisholm’s prosecution, as in 1842,
Roger Therry was the acting Attorney-General, a man that retained a private legal practice,17
and with whom, most importantly, Chisholm was well acquainted.18 Therefore, in the event
that Governor Gipps had denied her request for a police investigation, Chisholm could
potentially have appealed to Roger Therry to initiate proceedings privately, further
maximising the chances of a successful prosecution.
15

III CONSEQUENCES OF PROSECUTORIAL FAILURE
Whilst a private prosecution of Robertson and Nelson would most likely have been successful
given the strong evidence against the accused,19 failure to prove the charges in court was
potentially a very real prospect for Chisholm, as shown from her readiness to face
imprisonment.20 Historically, however, it appears that Chisholm was mistaken, as
imprisonment was not a likely consequence for failing to prove charges in court.21 Rather,
pecuniary damages was a more likely consequence for Chisholm, but only in the event that
Robertson and Nelson undertook a successful counter action in the tort of malicious
prosecution.22 For the suit to be successful, the complainants would have been required to
prove that the indictment caused by Chisholm was preferred maliciously, and without
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reasonable or probable cause.23 Consequently, at the time of initiating proceedings against
Robertson and Nelson, Chisholm was exposed to the risk of countersuit for malicious
prosecution, carrying the penalty of damages. The amount of damages likely to be incurred is
determinable by reference to a similar case.
A Tolman v Kelly (1839)
Tolman v Kelly was a case heard in the Supreme Court of Van Diemen’s Land in 1839, and
involved an action for malicious prosecution. The defendant was charged with accusing the
plaintiff of assault, of which had caused a police warrant to be issued, resulting in the plaintiff
being imprisoned for some time. The jury determined that the defendant was guilty, and he
was subsequently ordered to pay £70 damages. Similar circumstances arose in the
Carthaginian case, whereby Chisholm accused Robertson and Nelson of assault, a warrant
was issued against them, and they were subsequently imprisoned for a period of time.25
Therefore, in the event that the accused were acquitted, and successfully mounted an action
for malicious prosecution against Chisholm, it is likely that she would have been ordered to
pay damages, estimable to the amount of £70.
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IV SELFLESS LEGACY
Caroline Chisholm’s active participation in the Carthaginian case of 1842 was crucial to
setting a landmark precedent against the mistreatment suffered by immigrants on board the
voyage ships during the nineteenth century.26 Her desire to see the offenders brought to justice
is apparent from her willingness to undertake a private prosecution against Robertson and
Nelson, despite such an action being entirely uncommon for the time period.27 The
consequences of a failed prosecution, furthermore, do not appear to have fazed Chisholm; she
was prepared to face imprisonment had she failed to prove the charges in court,28 although in
that event of malicious prosecution, damages was the most likely consequence.29 Nonetheless,
labelled by Sir Roger Therry as one of the most important colonial decisions in the nineteenth
century,30 the Carthaginian case testifies to the extraordinary work of Caroline Chisholm for
immigrant welfare in the colonial state, furthering a legacy of unmarked selflessness.
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